OPINION NO. 992Q§$ g

o
DISTRICT OF COLUMBIA TAX COURT JAN 25
T G

GENERAL MOTORS CORPORATION, )
Patitlioner, ;

v3., ; DOCKET K0S. 1698 and

DISTRICT OF COLUMBIA, 3 1699

Respondent. ;

FINDINGS OF FACT AND OPINION

These two cases have been consollidated for hearing and
disposition. They involve the samse questions of taxation for
the calendar years 1957 and 1958. The assessing authority of
the District of Columbia assessed the petitioner substantial
franchise tsxes. The pstitioner here appeals from the asseas-
ments and claims thet they are invalid. The respondent inslsts
thet ths sssesaments are proper and justifled under Title X of

(1)

the District of Columbie Income and Franchlse Tax Act of 1947.

FINDINGS OF FACT

Most of the fgcts are stipulated and, togsther with exhibits,
are found aa stipulated.

The Court finds additional facts for the tsxable years
involved ss follows:

1. Thse patitionsr had busineés establishments in 38 states
and the Dlstrict of Columbla. The princlpal offlce or head-
quarters of the petitioner was In Detrolt, Michigan., Thers
was an oxocutlva office Iin New York City in which wore located
the financial executivns o the petitioner.

2.{n} The fuctories of the petitioner were locsated princl-
pally in the states of Michigen, Ohio, Illinois, Indians,

New York, New Jersey, Delaware, Maryland, Missouri, Californis

(1) Title X of Chapter 15 {Sections 47-1580 and L7-1580a),
D. €. Codo, 1951 Edition.




s,

by

:
£
::
}i’.;
24
2

o

S350

GRS R

5

LG

AN

AL
el

Ly e

and Georgla. There was no factory or essembly plant of the
petitioner in the District of Columbla.

(p) Approximately fifty per centum of petitioner's
vhysical properties, including factories, equipment and
inventories, and payrell amounts wers located or psid in
Michlgean.

(¢} All Cadlllac automobiles and all hesvy trucks of
the petitloner's GMC and Coach Divisions were manufactured in
Michigan. In additlon, many component parts of avtomobiles
and quantities of Buick, Oldsmobile end Pontisc zutomchbiles
were manufactured in that state,

(d) At the petitioner'a facisory or plant in Maryland
there were assembled Chevrolet automoblles for shipment to
the District of Columbla and the surrounding states.

{s} At the peotitioneris factory or plant in Dslaware
there wore agsembled Bulck, Oldasmoblile end Pontlac automebllies
for shipment to the Tistrict of Columbla and the surroundin
statos.

3. The petlitioner in ecvcordance with the statutes of
tho reape.tive states filsd income tax returne and paild income

taxes for the taxeble yorrs involved ag follows:

TEAR STATE AMOURT

1958 Delaware $127,84; .95
1957 Marylend 510,792.31
1958 Maryland 271,425.75
1957 Hichigan 8,955,799.55
1958 Miechigen 18,130,000.00

b..

At a conferencs tetween tha repregentatives of the
potitioner and of the Filnpnce Officer of the District cof
Columbin, aifter notice of the latter's intentlon to assess
the daflclencles here involived, the representatlives of the
petlitloner protested the contemplatod sassessment and stated

that the apportiomment made was out of sll proportion to the
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busginess carried on in the District by the petitioner; and
that the Tormula used was basically unfalr because it did not
take Into consideration or emplcy factors which were Lzportant
in the production of income from menufacturing: and suggested
that faetors other than sales should be employed in apportion-
ing the income of the petitloner and suggested that the

property and payroll factors should be considered.

Opinien
Thre assessing authority of the District of Columbia

2ssessed the petitioning taxpayer deficiencies in frenchise
tax and Interest as follows:  for ths calendar year 1957 a
deficiency of $268,585,u0, plus interest of $35,379.40 or =
total of $303,964.80; and for the calendar year 1958 a
deficiency of $167,468.1J;, plus interest of $11,860.89 or

a total of $179,329.33. The total amount of both dafi-
ciencies, $483,294.13, wae pzid by the petitioner. These
appoals followed. The petiticner claims that the defi-
clencies and Interost in thelr entirety were erroneously
asse3sed. On the other hand, the respondsnt contends that
they wers validliy aaszessed.

For the remsons hersaftsr ststed the Court holds that
deficliencies and intorest for the two taxabls years in the
total amount of $327,042.23, were errcneously assessed
egeinst, and collectsd frem the pefiticner.

Before stating the ressons for the above holding, the

2

Sourt will conaider and dispose of the constitutional
gquestlions ralsed by the petitioner to the sxtent that 1t 1s

empowered so to do.

I
Censgtitutional Queatlionas

The petltlionsr has rolsed two constitutionsl questions,

namaly, thet In violation of the Constitution {a) the
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application of the formula results In tha taxatlion by the
District of Columbila of values without 1ts borders or taxing
Juriséiction, &nd (b) the provision of the statute which
exempts or relieves fror taxstion thoso corporations or
unincorporated buainesseg which have no office, warehouse
or place of business In the District, while imposing a tax
on those who do have an office, warehouse or plecs of business
in the District 1s unconstitutionally discrininatory. The
Court does not believe it can decide those questlons because
of the muddled condition of the statuz of the Court, that is
to say, whether 1t is a court or an administrative agency.

It is clear that Congrsss attemptod to make the Board
of Tax Appeals & couart, or, at least, take away its administra-

tive function as "a constituent member of the assessing

authority"by the Act of July 10, 1952, (8see third parsgraph
of Section L47-2402, D. C. Cods, 1961 Edition). Such attempt,
however, has been hsld to be sbortive.

In Hosmer v, District of Columbia, 77 T. S. App. D.C. 295,

135 F.2d. 684, 71 W.L.R. 932, Judge Prettyman held that the

then Board of Tax Appeals was not a ceourt, but "a constituent

membor of ths assessing authority'". FHe held the same in

Hamilton National Banl v. District eof Cclumbia, 85 U.S. App.

D.C. 109, 176 F.24 624, 77 W.L.R. 1102. After those two
decislons Congress sttempted, at least, to negative or corrsct
the erfsct of thoss dsclisions by proviéing in tha Act of

July 10, 1952, making the Board of Tax Appeals ths "District

of Columbia Tux Court®, that "the gsid District of Columbia

Tax Court shall not be deemed or held to bs a constituent

member of the assgessing or taxing authority of the District

of Columbia". 1In a recent case, District of Columbim v.

Brady, 109 U.S. App. D.C. 324, 288 F.2d 108, Judge Prettyman,

however, held as follows:




"Moreover, under the Code, the ultimate exhaustion
of the adninistrative remedy, 1. e., a decision by tho
Tax Court, an 'independent agency' in the District
Govormment, or indeed even the filing of an appsal
with that Court, precludes the taxpayer from fillng
suit under his common-law remedy.: If the exhaustion
of the administrative remedy is & bar to a common-law
action & fortiorl i1t can in no sense be a condition
orecodent to such a suit. -

"We conclude that Dr. Brady's fallure to exhaust
his sdministreative remedy dtginot preclude his bringing
sction in the Distriet Court

O S TR

The Tsx Court of the United States is by the organic Act,
a designated adwministrative agenéiz In seversl cases in that
Court 1t waes held that 1t could decide constitutlonal questions,
although serious doubts about that function have been expresssd
by some of the judges of that Court. This Court is, however,
uncertain as to 1its power to declde a constitutional questicn
and believes that until the matter is more clearly or definitely
settled by the United Statea Court of Appeasls or by a decls-
ratory sct of Congress, 1% should not decide the quaestions,
but mersly note, as 1t here does, that the constitutionsl
question= were hore raised. The Court, therefore, will
decide the oth»sr 1ssuez presented under the luw as it exists.

3 IzT
i The Banezls for Taxation

These ceses involve franchlse texes imposed by Section

(1)
47-1571a of ths Code, which provides as follows:

"For the privilege of carrying on or engaging in
zny trade or business wlthin tho Diastrict and receiving
Income from sources within thse District, thers is hereby
levied for sach texsble year a tax at the rate of 5 per
cantum upon the taxablse income of every corporation,
whether domsstic or foreign.®

The gquestion which the Court must answer 13: what isg
the portlon of the petiticnerfs net incomse that was fairly

attributable to the trade or business carried on by it within

{2) It is intervsting to note that the same result would havs
occurred from a holding that twe Tax Court was a court and
not an sdministrative agency.

(3) Actually it is a court. There 1s, and has been for some-
time, a movemsant vo have 1t declared to be a Federal Court.

(4} Section 2 of Title VII, D. C. Incoms and Franchise Tax
Act of 1947.
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the Diatrict of Coluwmbla during the taxeble ysars Involved,
1957 and 1958, and other net income from scurces within tho(s
District - within the meaning of that part of Section L7-1580
reading &z follows:

"st,  The measure of the franchise tex shall be that

portion of the nct income of the corporation sit# as 1s

fairly attributsble to any trsde or busin&gy carried on

or engaged in wlthin the District and suc other net

1nt8me as 1s derived from sources within the District;

T

The ouwestion presented in these cames relates =zolely to
that ssgmsnt of the pstitioner's business which involves the
msnufacture of a certain number of automobiles and xindred
products outside the District of Columbia and the sale thereof
te customers within the District. To use the languege of the

many regulstions, the trades or business ccntemplated by the

Act is "the manufacturs and sale or purchase and sale of

tangivle perszonal property". The Commissioners have correctly
Interpretsd ths term "trade or business™ to include a combina-
tion of either "mamufacture" and "sale" cr of "purchase" and
"sale". Otherwise, the regulations would have read "mamu-
facture, purchase or anle". (See, among others, Secticn
10-2{c) (1) (&), Regulations ¢l Augusat 6, 1953.) The regulsa-
tions in ths rsspect Indicatsd are consenant with the legally
sstablished fect that, "incoms may be defined as the gsin
derived from cspital, from labor, or from beth combined™

Strattons Independenca, Ltd. v. Howbert, 231 U.S. 399, 415,

8 L.Ed. 285, 34 S.Ct. 136; Doyle v. Mitehsll Bros. Co.,

o

2t v.s. 179, 185, €2 L.Ed, 1084, 38 S.Ct. L6T; Eisner v.
Macomber., 252 U.S. 189, 207, 6i L.Ed. 521, LO sS.Ct. 189.
(Ard we might add "enterprise™.) The cases, Underwood

Typewriter Co. v. Chamberlain, 254 U.S. 113, 65 L.Ed. 165,

) Section 1 of Title X, i1bid.
)  The word "such", apparently was ineptly inserted. It
has no meaning or significance.
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Ll S.Ct. 45 end Basa, Ratclllf and Gretton, Ltd., v. State

Tax Com., 266 U.S. 271, 69 L.Ed. 282, LS S.Ct. 82, have
frequontly been cited to support one fector formulas, and

in that connection they will be discus=sed with other similar
casss in & later portlion of thils opinion. At this point they
are cited to show that the "tiada or business" with which we
aro hers concernsd includes both the manufacturing as well as
the selling of the merchandise involved; that the net income
therefrom 1z earned by both activitigZZ and that, while net

incoms 1is not "rsalized™ until sale, i1t is earned in part

by the manulscture of the article sold. In ths Underwcod

Tyvswriter Co., case (254 U.S., at pago 520) 1s the following:
: (8)
"The proflits of ths corporation were largely earned
by a ssrles of transactlons beaginning with manufacturing
in Connecticut snd ending with sale in other states.®

Likewise in the Baas, Ratceliff 3 Gretton case (266 U.S.

at page 282) we find this:

"So in ths present case we are of opinlon that as
the Ccmpany carrled con the unitary business of manu-
tfacturing and seiling als,. in which its profits wers
earned by & series of transactions beginning with the
menufacture in Fnglend and ending in sales in New York
end other places - the proceys of menufacturing resulting
in no profit until it ends in sale, ete."™ (Emphasis
supplied,)

And as the Supremes Court said in Hansg Rees! Sens v. North

Carolinma, 283 U.s8. 123, 75 L.Ed. 879, 51 S.Ct. 385:

"Tndoubtedly the entsrprise of a corporation which
manufactures and seils 1ts manufactured product is
rdinerily a unitary businsss, and all the factors in
that enterprisse are essential to the reslization of
profits.”

111

Regulation and Formula Must Comply with Law

AL tho outset it should be pointed ocut that, lecally, sy

fermula or method for the spportionment or determination cof

) Together, of courss, with asdruinistrative activities.
) 3imilar to tho petitiocaer herein.

(7
(8

-3
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net income taxebls by the District must, in respect of multi-

(9)
atate businesses, accord with that part of Section L47-1580a of

the Code, which 1s in thils langurage:

"o 43¢, If the trede or busliness of any corporation

# % 4 13 carrled on or engaged in both within and without
the District, the net income derived therefrom chall,

for the purposes of this article bs desmed to be incomo
from zources within and without the Distriet. % # x %"
(Emphasis suppllied.) (10)

In McCenay v. Disirict of Columbla, 97 7.S. App. D.C. 282,

285, 230 F.2a 832, 84 W.L.R. 625, Judge Washington, commenting
on the failure of the Commlssloners to follow the statute in
promulgating regulations, seald:

"Section [17-1601 1s explicit that the tax is to be
pveid on the 'market value' of the interest involved.
This requlires, we think, that the actusal market value
of the intsrest be determined as nearly as possibls.
Although Section [ 7-1607 provides that the value of
the remainder intersst is to be determined by subtract-
ing from the value of the property the velue of the
1ife interests, determined in such manner as the
Commissioners! regulations proascribe, this does not
authorize the Commissionsrs tc esdopt regulations
whleh reault in dlsregarding the directlve of the
statuts to tax only the market value of the Interest.
It is mxiomatic that administrative rules must be
consigtent witn the statute under which they are
promulgated.” (Emphasls supplied.)

See nlso: Manhattar General Equirment Co. v. Commissioner,

297 U.S. 129, 134, 8¢ L.B4d, 528, 56 S.Ct. 397; Addison v.
Helly Kill Fruit Products, Ine., 322 U.S. 607, 616, 88 L.EQ.

188, 64 S.Ct. 1215; Thompaon v. Amalgamated Casuelty Ins.

Co., 207 F.2d 21k, 220.

Any formula or method wihich does not conform to, or comply
with the plain a2nd unambiguouns direetive or mandats of the law
i3, therefors, nct legslly posrmiasibls, For instance, if a
corporation manufectures its products at its only plant in
Maryland and sells them in the District, a formula with salss
s the scle factor would be 1llegael, bscauso under it the

entiro net 1income would be assigned to, or deemed to be from

{9) Section 2 of Title X, District of Columbis Incomo and
Franchise Tax Act of 1947,
{(10) Involved an Iinheritance tax.

-8
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sources within the Distriet. Likewise, 1f property be the
sole facter, the formula would be legally improper, bsecause
2ll of the net income would be thereurider assigned to, or
deemed to be from séurces in Maryland.

It 18 interesting to note fhat, if the taxpayer has ita
offics, manufacturing plent or other principal place of buslness
in the District and sells some of 1ts products or performs some
of 1ts services without as well as within the District, a
formula with one factor of ssles only dves not necessarily
violate the letter of the provision of the law that the incoume
must be deemed to be from sources Both within and without the

Disgtrict. Examples of that result are District of Columbls

v. Southern Railway Co., 107 U.3. App. D.C. 285, 277 F.2d 84,

88 W.L.R. 277; District of Columbia v. Evening Star Newspaver
Co., 106 U.S. App. D.C. 360, 273 F.2d 95, 87 W.L.R. 1371:

and Thowpson's Dalry, Inc. v. District of Columbia, D.C.T.C.,

Docket Nos. 1731 and 1733, Opinion No. 988. 1In those cases
a one Yactor formula was used, but 1lts use resulted in loss
of revenue to the Distriet to which it was economically
entitled from the uss by the taxpayers of property and
administrative services within the District. A formula with
the factors of property, payroll and sales would have saved
that revenue, which nc doubt, Iis why the Finance O0lficer of
the District haa repeatsdly requested and urged the Commis-
slonora to adopt the thrse factor formulas for cunsistent use,
that 1s to say,,f?f the texation of both resident and non-
reazident taxpaygizt

1t should, moreover, bs observed at this point that the
provislon for regulations apprly 1n the statute to instances
only whore the net income of the taxpayer is "deemed to be

tncome from sources within and without the District™., Section

L7-1580a of the Code, in part, provides:

{(11) Formal submission of the thres rlactor formuia to the
Cormissioners and actlion thereon will appsar from the
Appendices A, B and C to this oplnilon.

- 9 -
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"Where the net lncome of a corporaticn or unin-
corporated business 1les iigived from sources both within
and without the Districty“the portion thereof subject to
tax under this article shall be destermined under regula-
tion or regulations prescribsed by the Commissioners."
{Eraphasis supplised.)

Apparently, where the busineis is carried on solely in
the District and the sntire net Income arises thersin regu-
lations or formulas are not necegsary. They are only neseded
where the lIncome ia to be deemed tc be from sources both

within and without the District.

There are two sugrestions or insinuations that need commont.

The first is that, 1f all of a corporation's products manu-
factured outside the Diastrict are not sold therein, a one
factor formula of sales would meet the requirement of the law,
since 1t could be s=mid that a part of the net income from the
(entire) business of ths corporation is deemed to be from
sources without the District. The fallacy of that idea is
due to overlooking the fact that the "tradse or business”
covered by the act is thet relating to the Dlstrict, which

is a comtination of "manufacturing and selling™ and which

is carried on in the manner stated in the Undesrwood Typewriter

Co., and Bass, Ratclif! & Gretton cusas, sbove clted, both

within and wlithout the District. To use an extreme case as

the acid test, In Smoot Sand & Gravel Co. v. District of

Columbia, 104 U.3. App. D.C. 292, 261 F.2d4 758, 85 W.L.R.
1078, all of thse taxpayer's products were manufactured or
processed without the Dlstrict., Ninety-five per centum was

50l1d in the District, and thst perc?nt§go of its net incoms
13

was hold to be taxable by the District under s one factor

{127 That is to say, when the business is carried on within
and without the District. See precsding portion of
Section 7-1580a of the Code.

(13) The U. 8. Court of Appeals evidently overlooked the
mandate of the statute as to apportioning the incone
within and without the Distriet, or it mey have been
influenced by the fact that Smoot Sand & Gravel Company
had 1ts principal office inr ths District where all of its
fiscal affalrs ware handled. Two-thirds, however, of its
expenses were Incurred in Maryland and Virginia.

- 10 -
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Formule of =ales. If all of the products had been so0ld, one
nundred psr centux of its income would have boen held taxable
by the District undsr that formu135
The othsr suggestion ies that'ﬁince net Inceme results from
the daduction from gross income of all serxpenses, including those
relating to manufacturing, the requirement for fhe gpportioning
of net income within and without the District, whers the
business iz carried on both within and without the District,
is met by reason of such deduction. That suggestion, in the
first place, overlooks tne fact tﬁat &ll expenses, including
that relating to aalling the procducta, are deducted. Moreover,
whet we are trying to do in these types of ceses is to Tind
the locale of the commercial activity and what portion of the
net income is falrly attributable thereto. The usual computs-
tion of net income iuvolving the inclusion of items in gross
income and deducting items of expense therefrom 1s not here
involved. For practical purposes whet 1s important in cases
of this kind 1s the determination of what portion of net income
results from the use of oroperty, from the activities of
aéministration and the like and from the process of selling.
FFor the reaszons stated the Court does not belleve that
8 one fsctor formula cf salss can, consistent with the Act,
bs usned wihere, 88 here, the trade or business involved is
the menufecture of tengible personal property without, and

the sale thereof within the District.

iV

A great deal of confuslon has arisen concerning a case
doelded some yeurs ago by the United States Court of Appoesls
under the old District of Columbia Revenue Act of 1939, namely

Eastman Kodak Co. v. District of Columbia, 76 U.S. App. D.C.

339, 131 F.22 347. In thet cess this Court, then tho Board
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o7 Tax Appeels, uphold an Income tax againet Eastmon Kodak
Compeny on the entire net income from salea of Its products

in the District of Columbla., The amount of noet income zllotted
tv the District was computed by esslgning to the District that
proportion of ths texpaysriz income s&s zales in the District
bore to szales sverywhere. The United States Court of Appeals
sffirmed that heldimg. Several things must beo kept in mind

in relatlon to the ¥astman Kodak Company ¢ase and to thesge

cases. They arcse undsr two differing statutes namely, the
District of Columbia Revanue Act of 1939, and the District of
Columbia Incorme and Franohlse Tex Act of 1947, respsctively.
e texes lmposod on corporations by the two acts are different
In asversal important and essential respscts. Flint v. Stone

Trecy Co,, 220 U.S8, 107, 55 L.Ed. 389, 31 38.Ct. 342. The

formesr imposed, as far as corporations were concerned, a pure
inceme tax, while the latter levies a privilsgs tax, messured,

it 15 true, by net income. The Eastman Kodek Company case

waa decided, certsinly in this Court, on the seversnce theory,
that 1s to say, that no iIncome waz arrned until the property
involved waps sold - that ”thé fruit must be shaken from the
trae", to speak Tiguretively; and thuat the place wherein the
sale took place was whare the income was reslized. This Court
ang ths Court of Appesals rslied upon several Fsderal coses
which worse doclided vofore the ensctment of Section 1}9(c) of
the Internsl Revenuse Code of 1939 (February 10, 1639). The
Federal law, as it ezxlsted earllier. and upon which those ceszes
ware bassgad, was esgentislly the same as the District of Columbie
Reverue Act of 1639, Section 119{(c¢) of the Internal Revenue

Code of 1939, howsver, matorilelly changad the Fedoral law; and

(14) See the cases cited in Fuotnote 6, 76 U.S. App. D.C.
page 340.
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provided that income "from the sale of personal property
produced {(in whole or in part) by the taxpayer within and oold

without the United States, or produced (in whole or in part)

by the taxpayer without and sgold wlthin tho United States,

shall be tregted as derived partly frowm scurces within and

nartly from sourcss without the United States®, which is

subatantially what that part of Section 47-1580& quoted

sbove provider, as far as this case is concernad, that iz to

ey, invelving the manufacture of personal property without,
ancd 1ts sazle within the Diastrlet. It ia interesting to note
that Easiinan Kodek Company sought to have the United Stetes
Court of Appesls deotermine the quest.on of tax 1iability on
the beais of the then new Ssction 119(c¢) of the Internal
Revenus Code of 1939, but thst Court refused to do 30 and
as ctated ebove saffirmed the above mentloned decision of
this Court.

It should here be noted that the most important, and
indeed, controlling dilfifsrence between the viztrict law

involved in the Fastman Kedak Company cese and the District

ol Coluwmbia Incoms ané¢ Franchlise Tex Act of 1947 is that the
former law 41d not, as does the latter (Section §7-1580u of
the Code) provide that where the tezxpsyer's business is
carried on within and without the District the net incoms,
for the purrose of measuring ths tax, must be desmsd to be
from scurces within and without the District. Ancther
difference baetween the 1939 and 1947 District laws is that
undor the Tormer, since the income wesg earned where the sale
wag mads, the pessing of title, which ususlly completes a
saleo of personal property, uwas determlinative, while under
the latter, the passing of title 18 of no determinative
effect, which was due to, or came nbout by ths following.

The decision in the Eastman Kodak Company cese in favor of

the Dlgtrict was ¢ Pyrrhie Victory. The manulacturera




quickly adopted a plean whereby t1tle end posseszsion of goods
shippad from points outsids to customers wlthin the Distriet
paeaed to the eunstomersz st a polnt outside ths District. The

Unlted States Court of Appeals in Elsctric Storage Battery Co.

v. District of Columbis, 81 U.S. App. D.C. 135, 155 /.24 867,

sot azside 2 District of Columbis incomes tax where the title
to goods in & f.u.b, shipment passed to the cuatomer outside
the District. Thet and other cases, and the sifect of the

Eastman Eodak Company case and its use by ths manufactursres

regvlted in tho promotion by the District of ths enactment of
tha District of Columbia Inecoms and Pranchise Tax Act of 1&&%2
which, as far a2z corporaticons end unincorporated businesses
are conecernsd, has two principal advanteges to the District,
namely, nulliflcatlon of the &ffect of the passing of titlie
and the elasticlity of e Cfranchise tex which cculd bes measured
by Incame etiributable to business carrled on in the District,
regardless of the locale of ths sale or the real source of
income Iin ths cencept of pure income texation. Congress did,
however, a3 above gbsserved, provide, as protection for multi-
state businssses, thet where the business was eurried on both
within and without the District the net income from such

pusiness hed to be considersed ILncome from sources without, as

A 5 e A1 e ot i e St £oms Sme b bbb m o d e
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well as within the Disztriect,

Panitz v. Districy of Columbia, T4 U.S. App. D.C. 28Y4,

122 P.24 61, 69 W.L.R. 891, hes been frequently citsd in support

of a cne factor formula of sales. Like the Esstman Kodax Company

case, tho law involvad In the Panlirx case was materially different

from the Income and ¥Francliige Tax Act, ~ aven moras so. The

Panits csse arose undsr the old Business Privilege Tax Act in

the District of Columptlia Ravanue Act of 1937. It slmply imposed

(13) Chaptsr 15 of Title 47, D.C. Coda, 1951 Edition.
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an excise tax measured by gross recsipts from business carried
on in the Lilstriect “without any deduction thersfrom on mccount
of the cost of the preporty sold, the cogt of matsriasls, lsbor
or services or other costs # * & or any expenae whatscevor®,
All that waes thsro decided was that a tex on the groas recelpts
fron the commercial activity of sales (es reguired by the lew)
in the Diatriect was prover. There was nc provislion in the
taxing ct2tute requiring any spportionment, as does the presenc
iaw, nor any provislon simllar in the slightest degrse to the
requirement in the current Act that, if the business is carried
on both within and without the District, the net income must

be apportioned accordingly.

The provision in Section [17-1580e of the Cods providing
that, if the trado or businessz is carriod on within and without
thae District of Colunmbia, the net Income must be desemed to be
lzecors from sourcas without, as well aa within the Diatrict,
has not only besn Ignored in the regulations, but has recelved
no comment py counssl for the District in topeir brisf in this
case, ailthough this Ccurt has repeatedly referred to that
provision as not only important, bnut centrolling as well. The
Court is szt » Jloas to underatand ths fajilure on thoe part of
counsel to disgecuss the provislon in relation to these csasa

and tc the facis stipulated by the parties.

v

Other Casez Cltad to Support & One Factor Formula

Severel Supreme Court cazes have Ireduently been clied to
support a one factor formula in the taxatlon of nst inceme or
grass recoipts from urltary busineszses or corporations. The

ceges do support the use of such & formula, if tho particular

statute 530 provides. In none of the cases dld the texing

statute provide, as dees the Diatrict law, for the apportiomment
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within and without the taxing jurlsdiction where the business is
cerried cn within and without that area. The casss, briefly
discussed, are the frilowing:

Maine v. Grand Trunk BRwy. Co., 142 U.S. 217, 35 L.Ed. S9i,

12 S.Ct. 121, Reelly rnot an apportlonment csss. The method to
bs used was specilically spelled out in the Mailne statute.

Underwocd Typewriter Co. v. Chamberlain, supra. Unlike or

exactly opposlite rom the District statute, the Connecticut law
specifically provided that, if the business was carried on both
within and withnout the State, the tax should be computed by the
use of a cne factor formula of property within Connecticut.

Bags, Raleciiff & Gretton, Ltd., v. State Tax Commission,

supra. The taxing statute provided specifically for a one
factor formule of real and personal preperty in Kew York.

National Leather Co. v. Massachusetts, 277 U.S. 413,

72 1.Bd. 935, 48 s.Ct. 534. Texing statute spscifically
provided for use of a one factor formula of real and personal
property omployed in busliness in Massachusetts.

It should be added that In respesct of the Underwoocd

Typewriter Co., Bavs, Ratcllfif & Gretton, Ltd. and Netional

Leather Co. cagses ths Suprems Court in the Hans Rees' Sons

v. North Cerolina, suprs, indicated, as did our Court of

Appeals In Smoot Ssnd & Gravel Co. v, District of Columblis,

supra, that the deciaions sustaining the onse factor formulas
turned largely upcn the fallure of evidence. This is what ths

Supreme Court sald in the Hanas Reses! Scns case.

R 2 %, Evidence which was found lacking in the
Underwood and Bass Ceses is present here. These dascisicns
ere not suthority for ths concluslon that, where a corpore-
tion manufactures Iin ons state and sells in another, the
nat profits of the entire transsction, as a unitary
entorprise. may be attributed, rezardless of svidence,
to elther state. 1In the Underwood Case, it was not
docidad that the entire net profits of ths total business
were to bs ellocatead to Connecticut becanse that was the
place of manufacture, or, in the Bass Case, that the
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ontirs net prefits wore tc be allocated to New York
becsunses that was the place wheore ssles were mede. In both
instanpcas, & method of sppertionment was involved which, as
was aald In the Underwood Cass, 'for all that appears in
thls record, resohsd, and wae meant to rsach, only the
profits sarnsed within the state.' The difficulty with

the evidence offered in the Underwood Cese was that 1t
falled to establish that tho smount of net Inccome with
which the corporation was charged ia Connectlcut under

the method adopted was nct ressonably stiributable to

the proceeses conducted within the borders of that atats;
and in the Bass Case ths Court found a similsr defect in
proof with respasct to the transsctions in New Yerk."
(Emphasis supplied.)

New York v. Latrobe, 279 U.S. 421, 73 L.Ed. 776, L9 S.Ct.

377. TUnlike the Diatrict lgw,the New Yerk 3tatute specif-
1zally provided that the llcsrise fee for a corporatlion be
based upon that proportion of 1ts corporate stock that zrosa
a3sets employoed within the statse bore to 1ts gross assets

employed everywhere. It was a corporate stock valuation case.

Ford Motor Co. v. Besuchamp, 308 U.S. 331, L8 L.Ed. 30i,

60 S.Ct. 273. TUnlike the District statute, Texas Annotated
Civil Stetute, Artlcle 7084 specifically imposed “a franchise
tax % it 4% bassd upon that proportlon of the outstanding capltal
stock,; surplus and undivided profits, plus the amount of out-
stendling bonds, notes and debsntures, other than those maturing
less than a year from date of Iszue, as gross receipis from

1ts business done 1In Texas bears toc the total gross reoceipts

of ths corporation from its entire business, # » .M

International Harvester Co. v. Evatt, 329 U.S. 416, 91

L.Ed. 390, 67 S.Ct. i, The Ohio statute specifically pro-
vided the fermula to be used. Incldentally, the Ohloc statuts
providsd a two factor formuls, ncmely, of property and
"pusiness done' in Ohio.

Actually, all that the foregoing Supreme Court ceses decided
was thet the uso of the formulss speclifically provided in *he
various stastutes did not violate the Constitution.

& state cese, Household Finanece Co. v. State Tax Com.,

212 mda. 80, 1286 A.2d 640, roliad upon to support the use of

-7 -
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a on® factor formula should be briefly discussed. That case
really supports tne principle that, 1 business ls carried on
witnin snd withcut the Districtvthe net income must be doemcd
income within and without ithe District. Tho Maryland statute
reguired the Stets Tax Commission, in tho valuation of ¢orpor-
ate stock relating to Merylsnd, to exclude business snd propsrty
cutside the state. The order of the State Tax Commission did
not follow the law., On sppeal to the Court of Appeals of
Maryland the order of the Commiseion was modifled to comply

with the las. Yorsover, a statutory formula or method was

provided.

VI

Expert Testimony

.

Both parties hereto produced expert witnesses in the fisld
of economies., The petitioner's experts testifisd that in their
cpinion nc income resulted from sales 1ln themselves, but solely
from manufacture and sdministrative activities; and that the
proper factors to be used ian a formula for the spportiommsnt
of net income of a multi-stste manulecturing corporstion are
those of property and payrcll. Dilametrically opposzed was the
testimony ¢f respondsnt's expert witnessges, who were of the
cpinion that ths sntire ineoms of such a corporation was
earned by salea, and that the oniy fector to be ussd in éhe
formula was one of saeles. DBoth sets of witnesses were in
error. JIncome of corporations of the class to which the
netitioner kelongs reaulite from sll thres actlvities. OF

ccurss, ss cbasesrvad in the Bsazs, Rateliff & Gretton, Ltd.

case, the income 18 not reslized or recsived until the sale,
but that does nct wmean that it 1o not ecrned as well by the
other activitles. For the reason stated the Court has made

no finding on the subject matter of the experts' testimony.
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Morsover, the plain and unambiguous directive in the Act con-
carning appoertlomment, would seom to render such testimony
Inmmnaterial.

The Court has made no finding In relation to the teatimony

A}

of the petltioner's oxpert witnesses to the sffoct that the
assessnent in this cass resvlted in attributing to the District
a percentage of inccme cut of all proportion to business
transacted by 1t therein, ©tscause such testimony was immaterisl

in light of the Smoot 3and & Gravel Co., case, where 1t appeared

that a1l ol the activities ol production occurred, and approxi-
mately two-thirds of expsonsss of operaticn were incurrsd
outside the District,hnt ninety-five psr centum of the net

Income was held taxable by the District.

Vit
The Gsllant Case

Diatrict of Columbilia ¥. Gallant, Incorporated U.s.

App. D. C. _____, 290 F.2d& 745, deslt with e regulation adopted
by the Commissicners on Luvguat 6, 1953, for the enforcement
and administration of the foregoling provisions of the Income
and Franchlze Tax éigz The portion of the regulation with
which we are here concernsd is Section 10-2(¢). The first
sontence comports with the Act. It 1s the followlng:
"If the tresde or buslness is carried on or engéged

in wholly within the Dlstrlet, the entire net Iincome

Trom trade or buginess shall be alloceted to the District."

(Emphesis supplied.)

Ths next porticn of the regulation, Subsection (1){a) of
Section 10-2(c), attempta to prescribe, or has for its sole
purpose the vrescribing of s formula for the detsrmlinstion ol

the net income taxable by the District. that is to say, "falrly

sttributable" to any trade or business carried on in the Diatrict.

(16) Chapter 15 of Title L7, D. C. Code, 1951 Editilon.
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Tho Unltsd States Ccurt of Appesis in the Gollant case held

that the asubssction was velid.but that it failed in its purpose,

or, to uge tne language iun the opinion, "falled to provide =
'formule! as the term 1s crdinarily undersatood 1n the regu-
lation". Later in the opinion i1a found thls language (290
F.2d at page Th8):

"However, irrespsctlve of the authority of the
Asseszsor, the Tex Court itself cannot be precluded; for
lack of & rsgulatory formula, from determining the
income which is frirly aprortionable to the Dlatrict.
Cf. McCeney v. District of Columbia, 97 U.3. App.

D.C. 282, 230 F.2d 83Z (1956]. The Tax Court is,

undar Saction L7-2403, %o hear and determine 'sll
questlons erising' on tha appsal - here the guestion
ol what inccme ig falirly attributsble to the District -
and it may ‘reduce or 1ncrsesase'! the assessment aa
required under its determination of such guestions.

"The case is remandsd to the Tax Court for further
procsedings not lncenaistent with this opinion. The
Tex Court 1s directed to determine the amount of the
Income which 18 falrly sttributable to the Distirict
by applying the August 6, 1953, regulations, including
if necessery the use of such formula or formulae as
the Tax Court deema beast sulted for detormination of
that cuestion in this ease. 2 & #.,"

In footnots numbered l, relsting to the reguletion of
August 6, 1953, is the followiug: ¥If a v.lid and pertinent
regulation is promulgated by tho Commlssioners, the Tax
Court must obey it and properly apply it." It 1s net
supposed that the Court of Appeels meant thst any regulation
adopted by the Commissionars relating to the z2utject matter
here invelved ghould be glven retroactive sffect in fape of
ths well established princliple that sueh cannot be done 1if,
g#s declded in the Gallant case, thers was a valild regulation

in effect during tvhe prior year. District of Columbia v.

Radio Corporaticn of America, 98 U.S. App. D.C. 119, 232

F.2d 376, 8L W.L.R. 918, cert denied, 352 U.S., 845, 1 L.Rd.
24 51, 77 S.Ct. 4h. But agsuming that the United States
Court of Appeals might have Intended an excepticn or relaxa-
tlon of the rule and intended that any new regulation de
given retroactive effect, as was assumed In this Courtts

Memorandum on Remand in the CGallant case, this Court is of




3 the opinion that, for the reasons stated in that memorandun,

§ to which reference is here made to avoid ropetition, the
regulaticn adopted by the Commissioners on July 1, 1961,
purporting te relste or pertaln to the foregoing provisions

: of the Income and Franchise Tex Act (See Sections 47-1580

and 47-1580a of the Code) 1s invalid. The principsl objection
to the July 1k, 1961, regulation is that to apply it in this
cagse to the trade or business involved would vioclate the plain
and unambiguous provision of Saction }7-1580a3 of the Code that
"I the trade or business of any corporation ¥ # % ia carried
on o. °ngeged in both within and without %the District, the

net incemo derived thersfrom shall, for the purposes of this
artigle, be deamed to be income from sources within and

3 withgiz)tho Distriet.™ The Court ia of the opinion, therefors,
that the use of the July 1k, 1961, regulation in this case

would be improper.

VIIT

The Beagi Sulted Formuls

In the light of the (Gallant case,the Court bslieves that

. KoL R Al AL 3 2

it 1s 1ty duty to determine the emount of nst incomo that was
failrly attributable to the District of Columbia within the

nmeaning of Section 4§7-1580 and 47-1580a of the Code, and to

o MDA e

i ugse such formula or formulae as will be agresable to, and
not violative of gny provisions of thoss gecticns. This
Court assumeas, of ccurae, that the United States Court of

Appesalsg requires that in sdopting a formmula this Court follow

{17) It 1s important to note tha%t Lhe use of the phrase "withig
and wlthout the Digtrict™ shows that the term "trade or
business™ Includes that which is dons without ss well as
#lthin the Dilstrict, othsrwiss the provision would be
meaninglezs or at least, unnecesssry, since there would
never be any occasion for 1ta use.
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all pertinent provlisions of the texing stetute. With that in
mind and considering ths nature and extent of the trads or
businreass ocarried on by the petiticner in rslation to the
Distriect, that is vo say, ths manufacture of a certain quan-
tity of produets and adminlistrative ectivities without the
District and the ssle of those products within the Dlstrict,
the Court iIs of the opinion that a formule 12 necessary for
the determination of the portlon of petitioner's net income
which was fairly attributable to business carried on within
the District within the meaning of Section I17-1580 and 47-1580a

f the Cede; and that tho formule best sulted for that deter-
mination 18 the following:

- Tho pertion of petitionaer's net Income feirly
attributsble to the trade or buslness carried on or
engaged in within the District of Columbia by the
pestitioner during the taxable years 1957 and 1958
shall be determinad by multiplying its total net
Income by a fractiorn, the numerator of which is the
property factor plus the payroll factor plus the
gales factor, and the denomlnator of which 1s thres.

1{a) Tiwe property factor is s frectlon, the num-
erator of which 1s the averags value of the petltioner's
roal and tanglible perscnsl property owned or rented
aund used by the petitioner in the District during the
taxeble year, excopt property from which petitioner
derived nst income subject to direct allocation under
tue regulatlons pertalning to the DI tgict of Columbls
Income and Franchise Tax Act of 1947?1 nd the denomin-
ator of whieh 1s the average value of ell ths petitioner's
roal and tangible personal property owned or rented and
used during ths taxable year.

(b) Property owned by the pstitioner 1s valued
at itz originel cost. Property rented by the petitioner
i1s valued at eslght times the net annual rental rate.

Net annual rental rate is the annual rental rate paid
by the petitioner, less any annual rental rate received
by it from sub-rentals.

(¢} The average value of property shall be deter-
mined by averaging the valus at the beginning and ending
of the taxaeble yesar,

2(a) The payroll factor is a (raction, the numcrator
of which 13 the total smount pald In the District during
the taxable year by the petitioner for compensation, and
tho denominator of whlech 1s the total compensstion pald
ecverywhere during the taxable year.

(18) For example, roal estate rented to tenants, the rents thsre-
from bteing "cuch cother Income as 1s derived from sources
within the District™, within the mesning of Sections
47-1580 and [7-1580a of the Cods, the net irnceme from which
13 taxeble separately from that desrived Ircem "trsds or
business”, D.C. v. Evening Star Newspaver Co., 106 U.S, Abp.
D.C. 360, 273 F.2d 95, €7 W.L.R. 1371.

. 22 -




{(b) Compensstion ia paid in the Bistrict, if:

(1) The individusl's sevvice is performed entirely
within the District.

(11) The individual's service 15 performed both
wlthin and without the Dlatrliet, but the service performed
without tho Digtriect 1s inecidental to the individual's
gorvico within ths District, or

(111} Soms of the service la performusd in the
Distriet and (1) the base of operations, or, if therse is
no vass of opersations, the plecs from which the service
is directed or comtrelled is in the Distrizst, or (2) the
base of operations or the place from which the servics
is directed or centrolled 1s not in any state in which
gome part of ths service is performed; but the individual's
residence 1s in the District.

* 3(a) The sales Isctor is a frection, the numserator
of winleh 1is the totesl ssles by the petitioner in the
District during the taxable year, and the denominator
of which 1s the total sales by the petitionor everywhers
durinrg the texable yesar.

(b} Seles of tangible porsonsl property are in
the District if:

(1) The property 1ls delivered or shipped %o a
surchaser, inciuding the United States, within tho District
of Coluwabia, regarcless of the f.n.b. pcint or other
condltionsg of the sale.

The foregoing formule s, incldentalliy. substantlally

slmilar to the formuls provided for multli-state businesses in
10

the Uniform Division of Income for Tax Purpcses Aég;)and te
that recommended by the Finance 0fficer to the Commissioners
in a memorandum dsted March 22, 1961, and tentatlively approved
by the Commissloners on March 30, 1961 (See Appendices MA™,
"B" and "C" tc¢ this opinion). The formula, howsver, is
sdopted, becausge, in the oplnion of the Court, it 1s Iiarrin-
gicelly the best sulted under the feacte and in view of the
nature of the trade or buslness involved hsrein. “

Ths partias have stipulated facts sulfficlent for the
spplication of the foregolng formula.

The Court has not overiooked the decision in the Gallant
casy that the repgulstion providing a one factor formule of
seles 19 valld in that case. That doecision, however, must

be considersed Iin the light of tho ecircumstences in thet case,

that 1s to say, that the taxpaysr, Gallant Incorporatsed, was

{16) Approved, 1957, by the Natilonal Conference of Cormlissioners
on Uniform State Lawg and by the Amoerican Bar Association,
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The use c¢f the one factor formula in the

deprive the District of Columbla of some

engaged primarily in "the purchase and sale", and not "the
manufacture and sals™, with its princlpel cffice in the District,
end sold the tanglble personal property involved In that cess
within and without the District, which permitted the use of

the sales factor only, wlthout violating the lekter of the
directive 1n the Act that the income had to be treated as
earned, or from sources within and without the District, which
would not be true in this case whero the products involved

wore manufactured without but sold within the District ,fBEE3.

all, so that, strlctly spesking es observad above, the formula
did not violate the letter of the law. The same is true of

the Southkern Rallway Co., Evenlng Star Nowspaper Co. and

Thompscn's PDeiry, Inc., casesn,
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Computetlion of Teaxes and Interast Due

Year 1957

The factors of propsrty, payroll and salea gs defined in

Lverywhers
§ 56,247,160,370
Payroll $2,662,072,037
Szles $9,1161,855,87

Ccmbined Percentages

the fermuls may be stated as follows:

Disgtrict of
Coiumbia

& 1,360,676
$ 1,268,180
$37,185, 704

Totel Percontages divided by 3 (aversgs)

The portlon of petitloner!

net incoms for 19
ettributavlo to the ovusiness of mamufacturing snd selling its

products carried on within the District 1s computed aa follows:

The item of "Property" includes beth owned snd rented
property, the latter valued at 8 times the unnual rent

praid by petitioner.

Gailant cesge did

revenue,

District
Percentape




Total Not INCOMO..cvoeseessasnneaaea...$1,312,092,839.00

Three Factor Apportionment Dercentage... .15h2%

Not Income Apportioned to District......$ 2,023,247.00

Plus Other Net Income from Sources in

the District.. i ereescsevoanrsesscnsnas 10,320.00
Total Net Income Taxabls by Distriet.... 2,033,567.00
Rat® OFf TBX.eusecusensososcsnsnsnocsones 5%
Tex Dus by Petitloner......covvevenincces 101,162.25
Interest from li/15/58 to 5/20/60 at

% of 1% per month. (Q1l........civvvn.. .. 13,151.25
Total Tax and Interest Due for 1957.....§ 114,313.50

Yoar 1958

The fectorz of property, payroll end ssles as derined in

the formula may be stated as follows:

District of District
Everywhere Columbia Percentage
Propoerty  $6,3,03,673,576 $ 1,326,209 .0207%
Payroll $2,35,019, 741 $ 1,233,787 L0524 %
Sales $7-853:393’381 $32,5b2'519 _ .ull{l;%*
Total Percentages L4875%
Total Percentsgss divided by 3 (average) .1625%

The portion of the petitioner's net inceme for 1958 feirly
attributablse to buslness carrisd on within the District of
Columble by the pstitlonsr 1s computed as follows:

Total NOE INCOMB.ceeetorescecnneeessee$653,396,893.00

Three FPactor Appcrtionment Fercentage.. .1625%

Net Incoms Apportioned to Distriect.....§ 1,061,769.00

Plus Other Het Income from Socurces
In the District...eiieeeeeceenonsoonnes 15,418.00

Total Nat Income Taxable by District... 1,077,187.00

Hﬂte Of T&I..a...............-..'...... S%

Tax Due by Petltloner...ccvrcecccscsnne 53,859.35

(21) Section 47-1589¢(b), D.C. Code, 1951 Edition, Supplement
VITIT, providing fcr interest on Iintersst doss not apply,
beceuse the amount asegessed and demanded was sxorbitant.
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Intersst from uflsxgzlto 5/20/60 at

& of 1% per menth. S . 3,770.15
Total Tax end Interest Due for 1958...3 57,625.50
X

Computation of Refunc

Yoar 1952

The amount of franchlse tax and interest for the year 1957

to be relunded to the petitioner is computed as follows:

B . e o el e o A ks e st e St . A e ot e e AR L bt b,

Tux Intarest Totsl
Originslly and Volun-
tarily paid by Peti-
17 (o] o .3 R & 4,198.70 None $ L,198.70
Dseficisncy pald by
Petitiondr.ccvecevces 268,585 .40 $35,379.40 303,66L.60

Total paid by
Petitioner.eesscoscos $272,784.10 $35,379.10 $308,163.50

Amonnt dus by )
Pobtitlonsreseeeeneess 101,162.25 12,151.25 11l,313.50

Refund payable to
POtitioner. ceveceeens $171,¢21.85 $22,228.15 $193,850.00

Year 1958

-

The amount of franchise tax and interest for the year 1058

to be refunded to the petitioner 13 computed as follows:

: Tax Intersst Total

i Originally and

. Voluntarlily paid )
by Petitioner........ $ 1,50C,00 None $ 1,500.00

3 Deficiency paid by

1 Petition®dr...csceoens 167,068 4l $11,860.89 179,329.33

3

! Total pald by

] Petitioner....... ceee $168,968 .1y $11,860.8¢ 41.80,829.33
Amount due by y ‘
Petiticner 53,859.35 3,770.15 §7,629.50

Refund payable to '
Pebltioneree . e ee. vons. $115,109.09 $ 8,090.74 $123,199.83

(22) Section l7-158%c¢(b), D. C. Code, 1951 Edition, Supplement
VIII, providing for intsrsst on interest does not apply,
beceuse the smount domanded in the assesgment was exorbitant.

IS AN b5 SLAM Falrt it a1
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Corclusion
For the reasons hereinbefors statsed the Court heldr cs
followa:

Dockst No, 1598, That a dsficlency in franchiss tex for

the calendar ysar 1957 in the smcunt ¢ $171,621.85, snd interast
thereonr in the anmount of $22,228.15, or a total of $163,850.00,
Wers erroneously ngsesansd agalnst akd collsetsd by the responcent
Lrem the petitloner; and that the pastitioner is entlitled to a
refund theroof with interest therson at the rate ol L per

centum per annmaen frem May 20, 1960, teo the date of the payment
of the refund.

Dockst Ho., 1699. That & deficleney in franchise tax for

tre celondar veay 1958 in the amount of $115,109.09, and

interest in the amount of $8,090.7k, or a total of $123,199.83,
Wero erronsously essessed against, and collected by ths respondent
from the paititionsr; and that the petltioner 1s entitled to o
refund thores! with intersst thsrson not the rate of I ver

centun per annum from May 20, 1960, to the dets of the payment

cf the ralund,

.

Docisions will bo entered for petitioner.
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